
Journal of Public Administration, Finance and Law 

 

 Special Issue 2/2015                                                                                                                                    157 

 

 

CONSIDERATIONS ON THE EUROPEAN ARREST WARRANT 
 

 

Rodica PANAINTE 

University “Alexandru Ioan Cuza” Iasi, Law Faculty 

rodica.panainte@yahoo.com 

 

 

 
Abstract: In this article we proposed to analyze the institution and also the procedure of the European 

Arrest Warrant, both regulated by the Council of European Union Framework Decision 2002/584/JHA of 

June 13th 2002. This instrument has been conceived in order o replace the existent and old extradition 

system of the member states, requiring that each national judicial authority with an executory role 

recognize the surrender request of another member state. In the first part we present the context in which 

the framework decision was adopted, focusing on the fact that the idea of an European Arrest warrant is 

based on the European Union s objective to create an unique space of freedom, security and justice, and 

for that purpose, the institution of the extradition, as a form of cooperation, was too slow and complex, so 

that it had proved to be inefficient in the actual context of social development. We also analyze if the 

warrant is a new form of cooperation or another form of the extradition system and also the elements of 

novelty brought by the warrant, such as the principle of reciprocical recognition, the judicial character of 

the procedure, the reason for the refusal of execution. In the last part we present the Romanian legal 

approach by the Law no. 302/2004, concerning the international judicial cooperation in criminal matters. 
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FROM EXTRADITION TO THE EUROPEAN ARREST WARRANT 

 

Globalization, the opening of borders, guaranteeing the freedom of movement, 

liberalization of trade in goods and services, as well as the continuous development of 

means of communication have given a new dimension to international crime. Free 

movement of people has opened new possibilities for criminals, who move easily and 

cooperate regardless of the borders and the different legal systems that still exist in the 

Member States. [1] 

The only way one can meet the challenges of contemporary crime, characterized 

by the emergence of new ways of manifestations of the criminal activity, by the 

unprecedented mobility of criminals and also by the development of transnational 

criminal organizations and networks, is finding the most flexible means of international 

cooperation, as this phenomenon is beyond the response capacity of states considered 
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individually, so that it can not be countered effectively but through the united efforts of 

all states. 

EU Member States practice has shown that the mere reconsideration of the 

traditional principles on extradition is a cumbersome approach, which is opposed by the 

states, and which is unable to provide effective and rapid solutions in judicial cooperation 

in criminal matters. EU reaction to this phenomenon was illustrated by the treaty of 

Amsterdam, which was an important step in the development of international judicial 

cooperation in criminal matters at the level of the Union. [2] 

The idea of a European arrest warrant is based on the objective established by 

Title VI Art.29-42, former Art. K-K9, TEU, namely to provide citizens with a high level 

of protection, in an area of freedom, security and justice, by developing common action 

of the Member States in the field of police and judicial cooperation in criminal matters, 

and by preventing racism and xenophobia. It was clear from the beginning that this 

objective can only be achieved by preventing and combating organized and unorganized 

crime, through cooperation between police, customs and judicial authorities, both directly 

and through Europol and, where necessary, by harmonization of the criminal law in the 

Member States. [3] 

Common action in the area of judicial cooperation in criminal matters is 

concerned, among others, with facilitating the extradition procedures between Member 

States by ensuring free and equal access to justice, as well as by guaranteeing the 

fundamental rights and freedoms. 

Traditional judicial cooperation in criminal matters is based on a variety of 

international legal instruments that, in their majority, are characterized by the principle of 

request: a sovereign state addresses a request to another sovereign state, which then 

decides whether to grant it. This system is, however, extremely slow, because of its 

complexity, or for this reason, the European Council met in October 1999 in Tampere 

with the declared intention to create a Union of freedom, security and justice, for which 

purpose it proposed that the principle of mutual recognition of judicial decisions should 

become the cornerstone of judicial cooperation in both criminal and civil matters. 

This is the reason why, taking advantage of the new instruments of cooperation 

introduced by the Amsterdam Treaty under Pillar III, the mechanism of surrendering a 

person within the territory of a Member State at the request of the judicial authorities of 

another Member State was completely reformed thorugh a framework decision. Thus, it 

was adopted a fundamental document in this field, namely the EU Council Framework 

Decision no. 2002/584/JHA of 13 June 2002 on the European arrest warrant and the 

surrender procedures between Member States (published in the Official Journal of the 

European Communities No.190/1 /18.7.2002) thorugh which the Council’s decision taken 

in Tampere in 1999 was materialized, namely that between the Member States, the 

formal extradition procedure is to be replaced by a simplified surrender procedure that 

runs between the issuing judicial authority and the executing judicial authority, which 

may be assisted by a central, appointed authority in the Member States, or by the contact 

points of the European Judicial Network. (The European Judicial Network in criminal 

matters was created by the Council Joint Action 98/428/JHA of 29 June 1998 consisting 

of contact points, designated by each Member State, intended to facilitate the judicial 
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cooperation between Member States, the provision of necessary legal and practical 

information to national judicial authorities and the coordination improvement of judicial 

cooperation). 

The European Commission, after the European Council in Tampere, using the 

right of legislative co-initiative introduced in Pillar III by the Treaty of Amsterdam (Art. 

34 para. 2 TEU) began drafting a European arrest warrant, which was almost completed 

when the terrorist attacks took place on 11 September 2001 in the USA. The events in the 

USA have led to the acceleration of the adoption procedure of the Commission’s 

proposal, so that, only a week after the attacks, the European Commission presented the 

proposal for the Framework Decision on the European arrest warrant and the surrender 

procedures between Member States. Subsequently the European Council included the 

European arrest warrant in the European Counter-Terrorism Strategy, although its scope 

is not limited to terrorist offences. 

The new system provided by the EAW has replaced since 1 January 2004 the 

traditional procedures of extradition between Member States, procedures that were no 

longer adapted to the requirements of a common space of freedom, security and justice, 

but exposed to crimes, in which national borders are becoming less important in order not 

to be impediments in the fight against crime. 

 

THE DEFINITION OF THE EUROPEAN ARREST WARRANT 

 

According to Art.1 of the Framework Decision, the European arrest warrant is a 

judicial decision issued by a competent authority of a Member State with a view to the 

arrest and surrender by the competent authority of another Member State of a requested 

person, for the purposes of conducting a criminal prosecution, standing trial or executing 

a custodial sentence or detention order. [4] 

As it results from the definition, the Decision uses the term surrender for what 

was, in the classic procedure, considered to be extradition, which generated controversy 

between one part of the doctrine, which held that the European arrest warrant is merely a 

simplified form of extradition, and another party which claimed that it is a new 

institution, a new form of international cooperation between Member States. Although 

the majority claims that it is a new institution, it is interesting to note that this controversy 

is reflected even at legislative level. Thus, the interpretation that the European arrest 

warrant is not a new form of cooperation has already been assimilated by some Member 

States, which do not consider surrender a new and different mechanism than extradition 

or a sui generis procedure. Thus, the UK, in order to implement the Framework Decision, 

made the necessary amendments to the law on extradition - Part of the extradition act 

2003 -, therefore without adopting a new law on the European arrest warrant. 

But according to the European Court of Justice, the transition from extradition to 

the European arrest warrant constitutes a complete change of direction. Both are 

institutions that serve the same purpose - to surrender to the competent authorities of 

another state a person who has been accused of or convicted for an offence, so that he/she 

can be subjected to a criminal prosecution, a trial or an execution of a sentence. But the 

similarities between the two institutions stop here, since, with extradition the connection 
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is established between two sovereign states, the requesting and requested state, which act 

on independent positions, whereas with the European arrest warrant the connection is 

established directly between the competent judicial authorities in those two states. 

(Streteanu, op.cit., p.6). The transformation of the execution procedure of the European 

Arrest Warrant into a judicial one is proven by the fact that most Member States 

authorize direct contact between judicial authorities in different stages of the 

procedure.[2] 

 

THE PRINCIPLE OF DOUBLE CRIMINALITY 

 

It is the principle which entails that the act which is the subject of the extradition 

request be stated in the legislation of both states, the requesting State and the requested 

State. This does not require the act to have the same name or be part of the same category 

of offences in the two legislations, but what matters is that the act in its materiality to be 

stated in the criminal law of both states. The European arrest warrant brings a novelty in 

terms of this specific principle of extradition. Thus, the Framework Decision, in Article 2 

paragraph 2 nominates 32 offences for which, if a European arrest warrant is issued, the 

surrender shall be granted even if the condition of double criminality is not met, and if 

that offence, regardless of its name in the issuing State, is sanctioned by its law with a 

custodial sentence of at least three years. The 32 offences include participation in a 

criminal organization, terrorism, trafficking in human beings, trafficking in narcotic 

drugs, weapons, explosives, sexual abuse and child pornography. 

This list of offences can be at any time extended by unanimous vote of the 

Council. As for the other offences that do not meet the two conditions mentioned above, 

the executing authority may refuse the request for surrender, when it considers that the 

guarantees for the protection of the rights of the extradited person provided by the issuing 

State are not sufficient. The main argument for removing double criminality refers 

however to the need to check for this requirement. It was considered that, in some cases, 

this verification can cause an extension of the duration of the extradition procedure. 

 

THE APPLICATION OF THE PRINCIPLE OF MUTUAL RECOGNITION 

 

As stated in the Preamble of the Framework Decision, the European arrest 

warrant is the first concrete measure in criminal law implementing the principle of 

mutual recognition. Besides, the Council of Europe met in Tampere in 1999 for the 

creation of a Union of freedom, security and justice, enshrined the principle of mutual 

recognition as the cornerstone of judicial cooperation in the EU. This principle was 

originally developed in the common market, in criminal matters being applied first with 

the regulation of the European arrest warrant. [4] 

The principle of mutual recognition consists of each national judicial authority 

ipso facto recognizing the request for surrender of a person made by other judicial 

authority belonging to another Member State with a minimum of formalities. For 

example, if a judge or prosecutor in Paris requests the arrest and surrender of a person for 

an act falling under the European arrest warrant, that person may be arrested in Rome or 
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Budapest and is to be surrenered to the judge in Paris, following a minimum control. 

According to this principle, the European arrest warrant is the object of a simple review 

of legality in all Member States without being subjected to some conformity conditions 

under the legal system of the executing State. For this reason, the Framework Decision 

contains an exhaustive list of grounds for refusal to execute a European arrest warrant. 

Theoretically, this is the way this system should operate, as the judge in Budapest 

or Rome can have full confidence in that in Paris, being convinced that the French judge 

will comply with all principles of human rights and fundamental freedoms, as well as 

with the fact that the requested person will have a fair trial, conducted in a reasonable 

period of time and judged by an independent judge. Therefore, the principle of mutual 

recognition has been associated, since its consecration, with the concept of mutual trust 

and with the protection of human rights. In other words, as expressed in the doctrine, 

"there can be no recognition without mutual trust, which in turn means quality, efficiency 

and independence of the legal systems in different Member States." [1] 

Based on the decisisons taken in Tampere, the European Commission drew up a 

program of measures to implement the principle of mutual recognition in criminal 

matters, which contained 24 specific measures, among which the European arrest 

warrant. The program also stated that mutual trust between Member States is based on 

the common obligation to respect the principles of liberty, democracy, respect for 

fundamental rights and freedoms and the rule of law, obligation stated in Art 6 TEU. 

This principle is not an absolute one, its application being limited to a determined 

number of offences - Art.2 para.2 - and is taken into consideration against the grounds the 

executing judicial authorities must or may have, in some cases, to refuse to execute a 

European arrest warrant. 

As regards the application of the European arrest warrant, according to Art.31 

paragraph 4 of the Framework Decision from 1 January 2004, between Member States, 

the European arrest warrant replaces all previous instruments concerning extradition. 

Also, according to Art.32 of the Framework Decision, the European arrest warrant has 

unlimited retroactive applicability. [4] 

 

THE EXECUTION OF THE EUROPEAN ARREST WARRANT 

  

With regard to the execution of a European arrest warrant, the doctrine speaks of 

"the judicialization" of the execution procedure of the European arrest warrant, as, 

according to Art.6 of the Framework Decision, the authorities involved in the procedure 

of the arrest warrant, both the issuing and the executing ones, must be competent judicial 

authorities to issue or execute an arrest warrant under the law of the issuing State or of 

the executing State. The Framework Decision does not define the term judicial authority, 

allowing the Member States the freedom and competence to designate these authorities. 

[4] 

Article 5 para. 4 of the ECHR guarantee the arrested person the right to bring an 

appeal before a court. According to the ECtHR case law, a court is any body which is 

independent and impartial and which has the competence to take a binding decision on 

the situation of the detained person. The prosecutor was not considered court within the 
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meaning of Art. 5 paragraph 4 of the ECHR, and therefore, if the issuing judicial 

authority may be a prosecutor or a judge, the execution one must always be a judge or 

other authority that can take a decision on keeping into detention the person in question. 

Concerning the refusal to execute a European arrest warrant, the grounds for non-

execution of a European arrest warrant are exhaustively provided by the Framework 

Decision. Thus, it divides the grounds for refusal into two categories, namely the 

category of those mandatory provided in Art. 2 and that of those optional, which are 

listed in Articles 3 and 4 of the Framework Decision. The grounds for refusal are 

basically identical to those of extradition, with some specificity. Unlike extradition, in the 

case of the European arrest warrant it is not possible the non-surrender of foreigners who 

enjoy jurisdiction immunity in Romania, of persons who have committed military or 

political offences, as the (alleged) mutual trust no longer justifies their existence. At the 

same time, the removal of the double criminality condition has also consequences on the 

restructuring of the grounds for refusal, some disappearing altogether, some becoming 

optional.[4] 

A major change occurred with the introduction of the European arrest warrant is 

the problem of extradition - or in the new phrasing, the surrender – of one’s own citizens. 

Extradition in its classical sense, did not allow, as a rule, the extradition of one’s own 

citizens, most states only accepting this as an exception, in some restrictive conditions. In 

the case of surrender through a European arrest warrant the principle of non-extradition 

of one’s own citizens was waived, starting from the idea of European citizenship. 

Nationality is at most an optional ground for refusal which can be exercised only in some 

restrictive conditions. According to Art.4 paragraph (6), the State may refuse the 

execution when the requested person is a national or resident of the executing State and 

the State undertakes the enforcement of the punishment under domestic law. Moreover, 

according to Art.5 para.(3), when a European arrest warrant was issued in order to pursue 

a citizen or national of the executing State, then the state can execute the warrant 

provided that, if the concerned person will be sentenced to a custodial sentence, he/she is 

to be returned to the requested State to serve the sentence in that state, assuming that this 

way the person’s social reintegration is favored. Regarding extradition, most countries 

have imposed additional conditions on the extradition of their own citizens, of which the 

most important is the condition of reciprocity. The reason lies in the diversity of legal 

systems of the Contracting Parties to the European Convention on Extradition of 1957, 

"parties that share a number of common principles, which does not however exclude the 

existence of significant differences in terms of standards applicable between these states", 

especially regarding the protection of human rights. Thus, for example, in France or in 

Italy respecting human rights is a priority and it is far more developed than in Armenia or 

Azerbaijan. This precaution is no longer justified, according to the authors of the 

Framework Decision, with the European warrant, as the citizens of the Member States are 

also European citizens, and therefore are not considered "foreign" on the territory of other 

European Member States, as the countries share the same social and moral values. 
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DOMESTIC REGULATIONS 

 

In the national law, the provisions of the Framework Decision were transposed in 

the provisions of Law no.302/2004 published in the Official Gazette no. 377/31.05.2011, 

amended by Law no. 224/2006 published in the Official Gazette no. 534/21 June 2006 

and by Law no. 300/2013 published in the Official Gazette no. 772/12.11.2013. 

According to Art.77 of Law no. 302, the European arrest warrant is a judicial decision 

issued by a judicial authority of a Member State of the European Union, called issuing 

State, with a view to the arrest and surrender by another Member State, named executing 

State, of a requested person for the purposes of conducting a criminal prosecution, 

standing trial or executing a custodial sentence or detention order.  

Strictly analyzing the regulation of the European arrest warrant issued by the 

competent Romanian judicial authority, one can speak of the European warrant as a court 

decision, because, according to Art.78 para.1 of the law, in Romania the courts are 

designated as issuing judicial authorities. According to Art.189 para.2 of Law no. 

302/2004, on 1 January 2007, when Romania acceded to the European Union, the 

provisions in Title III of this regulation would replace the statutory provisions on 

extradition. On 9 February 2007 the first Romanian citizen was surrendered under a 

European arrest warrant, a woman accomplice in the murder of a Belgian citizen. [2]  

 

CONCLUSIONS 
 

The most important modification brought by the introduction of the European 

arrest warrant has been the transition from a judicial-administrative cooperation to a 

purely judicial cooperation. Thus, according to Art.6 of the Framework Decision, the 

authorities involved in the procedure of the European arrest warrant, both the issuing and 

the executing ones, must be competent judicial authorities to issue or execute a European 

arrest warrant under the law of the issuing or executing State. But as the Framework 

Decision leaves to the Member States the designation and selection of these judicial 

authorities, one will consider the criterion laid down by the ECHR through Art.5, as a 

selection criterion. Thus "Art.5 guarantees the person’s right to bring an appeal before a 

court. According to the ECtHR case law, by ‘court’ one means any body which is 

independent and impartial and which has the competence to take a binding decision on 

the situation of the detained person. The prosecutor was not considered ‘court’ within the 

meaning of the ECHR and therefore, if the issuing judicial authority may be a prosecutor 

or a judge, the execution one must always be a judge or other authority that can take a 

decision on keeping into detention the person in question." However, some States, such 

as Denmark, Switzerland, Finland and Sweden, have involved executive authorities in the 

procedure of issue or issue and execution of the European arrest warrant, a choice that 

caused certain impediments in the execution of some European arrest warrants. [1]  

The simplification and accelaration of the surrender procedure under a European 

arrest warrant resulted in the effectiveness of the procedure. The reports of the European 

Commission on the implementation of the European arrest warrant show that, in the new 

procedure, the surrender of the requested person takes between 13 and 43 days, unlike the 



Journal of Public Administration, Finance and Law 

 

 Special Issue 2/2015                                                                                                                                    164 

 

extradition procedure that sometimes takes more than 9 months. Although the report has 

identified some shortcomings in the implementation of Framework Decision by the 

Member States, the overall conclusion is that the impact of the European arrest warrant is 

positive, since the indicators of judicial control, effectiveness and speed are favorable, 

and the fundamental rights are equally controlled. 
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